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SUPPORT “PROBATION NOT DEPORTATION”  
HB ***/SB *** 

 
WHAT IS A PBJ - PROBATION BEFORE JUDGMENT - AND WHEN DOES IT COME INTO PLAY? 

• The MD Legislature recognized that there are situations where “the best interest of the person and 
welfare of the state” dictate an outcome in a criminal matter that is not a conviction. 

• The Legislature created a disposition that is not a conviction - “probation before judgment” or “PBJ” 
- whereby   the judge strikes the conviction and imposes probation. 

 
WHEN DOES A PBJ OCCUR MOST FREQUENTLY? 

• In a plea deal context, in which all parties (the prosecution, defense and judge) agree that the defendant 
should have the benefit of probation, instead of a conviction, usually because: 

o the individual is a first-time offender; and/or 
o the crime is non-violent; and/or 
o the conviction would generate disproportionate consequences. 

 
THE PROBLEM: 
Not all Maryland residents have the same consequences from a PBJ. In fact, all Maryland residents who 
are not U.S. citizens are automatically excluded from the benefit of the PBJ statute because, under 
federal immigration law, a Maryland PBJ is considered a conviction. 

• For a US citizen, the current process works! 
o The US citizen admits guilt and waives constitutional trial rights during a plea agreement 

proceeding. The judge strikes the conviction and imposes probation instead. 
o If the US citizen successfully completes probation, PBJ is permanent, no conviction ever. 

• For any Maryland resident who is not a US citizen (including green card holders), the current PBJ does not 
work! 

o Non-citizen admits guilt and waives constitutional trial rights during a plea agreement 
proceeding. The judge strikes the conviction and imposes probation. 

o But the non-citizen may suffer consequences anyway: the PBJ is still considered a 
conviction under federal immigration law, essentially because the non-citizen admits guilt, 
which can result in the non-citizen’s deportation. 

 
THE SOLUTION: 
Amend the Maryland PBJ statute. This additional language would provide another method for a judge  to 
grant a PBJ, but would not replace or supersede existing law and practice. 

• How would this additional option work, procedurally? 
o Typically, as now, an agreement must be reached by the prosecution, defense and judge; 
o The defendant would neither admit or deny guilt; 
o The prosecution would present the proposed facts of the case; 
o The defendant would not dispute those facts; 
o The judge would make a finding of facts sufficient to warrant guilt, impose probation and any 

other conditions, as now, including jail as appropriate. 
o In event of a violation of the conditions, judge could still revoke probation & sentence. 

• This would not be considered a conviction under MD law or federal immigration law and thus would not 
carry the same possibility of deportation for non-citizens. 

• Two other states have similar statutes: Virginia and New York. 


	Not all Maryland residents have the same consequences from a PBJ. In fact, all Maryland residents who are not U.S. citizens are automatically excluded from the benefit of the PBJ statute because, under federal immigration law, a Maryland PBJ is consid...
	Amend the Maryland PBJ statute. This additional language would provide another method for a judge  to grant a PBJ, but would not replace or supersede existing law and practice.

